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2 statewide on, on what you do with t'hese

'3 facilities that are not POTWs and I think some

4 thought n.eeds to be put to that. I do think'you

6 enforcement policy that is aligned with- that; ,

7 because, if I'm correct, the enforcement polioi

8 . does not address MMPs as they relate to these

9 types of facilities, and so, I'd like to see how

. "

10 that's touched upon by legal counsel and the

11 Board, as well. You're going to hear in our

12 presentation about a number of things, but one

13 thing you're going to hear about is

14 inconsistency. I'll stop there, and I'd like to

15· turn it oVer ·to Ms. Chen now for the

16 presentation.

17

18

MR. WRIGHT: Ms. Chen?

MS: PATRICIA CHEN: Thank you. My name is

19 Patricia Chen. I'm with Miles Chen Law Group,

20 and I represent S~uth.Coast Water District and

21 SOCWA, in connection with the pre~-the -AGL at '

22 issue.

23

24

25

MS. WRIGHT: '~d, and'you've taken the oath?
"

MS. CHEN: 'Apd I've taken the oath( yes.

MR. WRIGHT: Thank you. ~y way of
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2 b~ckground, 8Quth Coast Water'District has

3 12,560 water account~ and serves.~ population of

·4 about 40,.000 residents. South Coast Water

-"'"trrs-trI"6f"-TffipoCi:-t-s--approX:Ima:--C:eTy" "7;""S"<YO" 'aere"'feef'

6 of, of po.tabfe water anJ?-ually. The GRF produces

7 10% of South Coast Water Distri6t'~ supply. The
........

8 Groundwater Re90very Facility at issue cost

9 approximately $5.8 million to construct, and it

10 treats low quality or brackish groundwater

11 extracted.from the San Juan Valley Groundwater

12 Basin. the GRF water treatment process consists

13 of reverse osmosis treatment, and then, iron and

14 manganese removal. To give you an idea of the

15 timeline of what occurred in this case from 2001

16 to' 2002; the' design of the GRF· was init'iated,

17 based on the NPDES permit in place at the time,

18 which allowed,f9r compliance to be determined at

19 the outfall. In 2005, the construction of the

20 GRF commenced. August ,of 2006, the NPDES. permit

21 was amended, a:nd at that point, complian-ee' was,

22 to be det~rmined at the GRF. In June', 2007, the

23 GRF began its startup operations, and during

24 this time, the plant. operated sporadically as

25 adjus.tments were being made to the operations.
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2" South Coa§t was aware of exceedances of the

3 permit, but it ~as unclear as ~o whether it was

4 an operational issue or a sampling issue until

. .
6 solution. In March of 2008( the GRP began 24--

7 or full time operations, and then, in May of

8 2008, South Coast developed a remedy. June,

9 2008, the original ACL in this case was issued,

10 and in July of 2008, the South Coast Water

11 District "B~ard appr()ved the remedy, and in

12 November of 2008 r the implemat--implementation

13 of the remedy was complete. The 2006 NP.DES

14 p.ermit, again i--incorporated a change in the

15 sampling location, and this change was due to

16 concern with POTWs. As EPA articulated, and

17 this is in a letter from EPA in attachment D of

18 our evidentiary submittal, EPA stated, and I

19 quote, we understand that the discharger prefers

20 the point of compliance to be determined at the

21 outfall; however,. we support the RegionaL

22 Board's determination t~at 6omplianc~ should be

23 "determined a~ the individual "treatment plants.

24 Secondary treatment is a technology based

25 standard, and sho~ld be met after the treatment

Ubiqus Reporting
2222 Martin Street Suite 212, Ir"ine, CA 92612

Phone: 949-417-4972 FAX 949-553:"1302

. . ~ .. .



of any type of Groundwater Recovery Facility.
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proce~s. According to the Clean Water Act,. all

agencies to move towards clean, abundant, local

Board. In the letter( MWD points out that the

articulated, quote, California is facing an

this, this letter that was sent to the Regional

POTWs must meet effluent limit?tions-fo~ a

maintenance of supply ~n~rastructure and the use

of storm water. Consistent with this policYr

MWD has voiced its support of the GRF,' .....and I, I
. .

have provided s--for you'r reference,' .acopy of

secondary treatment. Clearly, again, the

operation of.the GRF. As the state Board.

water for California by emphasizing appropriate

the GRF exceedances of the permit l.imi ts. The

provides a backdrop to the construction and

unprecedented water crisis, and the Board

recycled water policy that.was adopted by the

State Board on February 3rd of 2009. really

strongly encourages local and regional water

Governor has declared a statewide drought and

UbJqus R.eporting
2222 Martin Street Suite 212, Irvine, CA 92612

Phone: 949-477-4972 FAX 949-553-1302

water recycling .and water cons~rvation and

The change in the sampling location resulted in

1

2

~...,

4

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



1 LEGAL .TRANSCRIPTION 27

2 ·ordered the Department of Water Resources. to

3 coordinate with stat€ and federal agencies to

4 identify risks to water supply. MWDfurther
. .

-_····sT!:rt..es· ..maint·a:iu·..oIfe:t-at·ion.. ·cff-·thCe-·GRF ···is.. ···oT··grecft·

.6 value to Southern California, and.would help th~

·7 region content with water supply shorta~e

8 conditions. Also, because of th~ GRF's small

.9 contribution to the outf--outfall .flow, we

10 .suggest the Regional Board cons ider its impact.

11 to the ocean, when mixed with other discharges

12 from wastewater 'tr~atment plants. As MWD

13 recognized, the discharge of the GRF brine does

14 not signify--significantly impact the outfall.

~5 In fact,the'GRF contributed only 1.1 milligrams

16 per lite~ of total suspended solids to the

17 outfall of the 11.5 milligrams per liter, liter

18 total monthly av~rage. Contrast this to the

19 previously permitted average of 30 milligrams'

20 per liter. Here's·the comparison on a graph.

21 As you can see,' the. comparison of the a.:JL..~rage

22 TSS in milligrams per liter with ,and.without the

23 GRF at the outfall. is well b'elow the 30

24 milligrams per liter prior permit limit. To

25 give some perspective on these numbers if--in--
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....,

2. and this is in pounds per day, .the- GRF is

3 . contributing 289 pounds per day', as compared to

4 the 1,580 from San--from the San Juan Creek

-----Gc-e-a"fl--'mrt-falT,-----ctrfd-----i-f--:you-c-ompa-re--th-is---t-6'the

6 City of San Diego, the Point Loma Outfall, we're

7 looking at 45,822 pounds per day. As yo-u.know,

8 the City of San Diego is operati~g under a ~Olfl

9 waiver. To avoid further violations of its

10 NPDES permit, South 'Coast has in$talled a

11 holding tank and diverted the brine flow to the

12 JB Latham treatment plant at a cost of 225,000.

13 And, again, this was implemented ~y November of

14 - 2008. But this is not, long term solution.

15 There's a serious impact of brine on water

16 recycling. SOCWA is planning a 7 million gallon

17 per day tertiary. treatment facility to 'provide

IB for a sustainable source of recycled water ~or

19 landscape irrigatioh r and the GRF brine that's

20 skewered to the plant adds an additional 200

21 milligrams per liter of TDS to the eff~ll~nt; If

22 South coast goes forward with its plans to drill

23 a second well, 'that n~mber would dOUble, and the

24 TD~.wil1 certainly affect the quality of the

2"5 recycled water produced by the planned facility.
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We believe tpat South Coast is no·t being treated

eqlli tabl ~, equitably,· given the fact that other

facilities which have brine effluent are allowed

Oceanside, the Brackish Groundwater - - Facility

disposes brine to the ·Oceanside Ocean Outfall.

Alsoi Monterrey Regional Water Pollution Control

Agency runs a treatment plant; whereby secondary

.treated wastewater and brine waste is discharged

to Monterrey Bay. Interestingly, the sampling

of brine at this facility is conducted solely to

determine how much of the blended secondary·

effluent is needed, so that the discharges stay

within the permit conditions~ We believe that

this type of blending. at the outfa~l ii

appio~riate her~, particularly because"t~e GRF..
. .

issimp~y discparging the natural constituents

i~ the groundwater. Given all the' policy

considerations, we believe that a MMP should not

apply. The GRF is the very sort of pro~~~t that

will help the region contend with the statewide

drought conditions, 'as declared by the Governor.

It's also the type of project that· the state

Board encourages in its newly adopted recycled
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2 water policy. Application of'MMPs'would

3 discourage--certainly discoura~e the~e type~.of

4 'projects, particularly in poor ~uality basins.

6 based primarily on concerns that POTWs need

7 effluent limits at the point of discharge from

8 each plant. Language of the statute refers to

9 industrial dischargers and POTWs. We strong--we

10 firmly believe that MMPs were never intended to

11 apply to groundwater recovery and water

12 recycling facilities. , The difference between

13 the GRF ar:td a POT.W is that a GRF simply does not

14' treat any wastewater. It extracts local

15 groundwater and filters and treat~ the water for

16 potable use. The GRF is also distinguishable

17 from your run of the mill industrial discharger

18 because most industrial dischargers generate

19 contaminated effluent, as a result of industrial

20 processes. In contrast, the GRF·s bririe

21 e,ffluent, effluent is simply a concent+at~d form

22 of the natural constituents in groun'd..water.· In

23 other words, it 1 s essentially' dirt. In lieu of

24 the MMP~, we believe that.W~tei Code, Settion
.

25 13385E factors should apply, and these factors
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2 include, for example, the nature of

3 circumstances, extent, and gravity of the

4 violation Or violations, whether. the discharge

6 of· toxicity of the discharge. If you apply

7 these factors you see that the poor brackish·

8 water quality led to really no significant harm

9 at the outfall. Also, the, 'the discharge has

10 already been abated, and the degree 'of toxicity

11 of the discharge is none. The non--the brine

12 discharge .is non-toxic, and, again, it's

13 essentially dirt. Without the GRF, this

14 groundwater would have likely flowed to the

15 ocean an--anyway. I~ the Board finds that it's

16 required to apply MM~s, we would assert that

17 they ought to be reduced. The amount of MMPs is

.18 unreasonable and oppressiYe, in 0ur view.

, 19 According to S--Supre--California Supreme Court

20 Case, Hale versus Morgan, and the'penalty may be

21 violative of SOeNA' and South Coast Water_,

22 District (s due process rights. Unif'Qrmly,

23 courts have looked with disfavor on ever

24 mountin~ penalties and have ,narrowly construed

25 'statutes which ei thar require them or permit
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2 them. As such, we urge the Board to construe

3 the MMP statute narrowly, and ~~nd that

4 assessing, for example, three MMPs for a total
. .

-----o-f---$-9.,-00-0-;-·00·-for----each~s·amp-ling--event----is-.

6 unreasonable.' In additional, although the MMT--

7 MMP statute is silent as to groundwater 'recovery

8 facilities, it seems that the spirit and intent

9 of the statute would allow for a waiver of

10 ~iolations during the GRFls startup period.

11 Finally, SOCWA and South Coast should have had

12 an opportunity to enter into compliance--time

13 compliance order. SOCWA made the request, but

14 was -summarily demi--deni·ed by staff because of

15 the purported five month timef~ame for adoption

16 of a time schedule order. ' This seems to be

~7unfair. In closing, SOCWA anq South'Coast find

18 . themselves trapped between the pro--a proverbial

19 rock and a har~ place. They could'either, one,

20 o'perate the GRF ;;tnd discharge brine to the

21 outfall and incur MMPs, two, operate th€~GRF,

22 discharge brine to the sewer, and compromise

23 SOCWA's water recycling program! or three, stop

24 'operating the GRF and continue~.continue .

25 importing water from the Colorado River and the
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MR. ·WRIGHT: Thank you. Mr. Dunbar?

raised and exercise· your discretion to reduce

Thank you.
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provide just a· couple of Closing_remarks and,

.. ' .._.--._----_.- .._.._-_ .._.._- ---- -- --- - -----that it will be denied, thus·i- -we -"fi-a·ve···---i1"o·····v·i-a"lj-l"ei----·----:' ._-_ -._- -

MR. MICHAEL DUNBAR: Okay. Thank you. Good

delta and e~acerbate Californiafs water ghortage

problem. Note tha~we've already asked for a

and summaries. As you heard earlier from

the Board. We urge the Boa~4 to give serious

continue to import water from the Colorado River

continue to import water from the de1 ta-,--:

morning. I'm Mike Dunbar, the Manager of South

Poseidon We tookQur district took the

mean, this is--thi~ is water that's right, right
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but we went ahead. We looked at this space,

consideration to these policy issues we've

Coast Water -District, and I'm just going to .

options here, and, and this is why we're ~efore

and, and this is very poor qualj..ty·water. I

the penalty against SOCWA and South Coast.
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2 on the e~ge7 Our groundwater w~~l ~s with~nr _
. . ..: . ~ ..,

3 oh,- apP~oxim~~ely three quarters of 'a mile from
, -

4 the ocean.- It--believe me, it would have been

---VEfrsr:--e-asy---f-o-r--u-s-----t-o---n-ot--do- --an-y-t-h-inga-t----a-l1-r -a-nd- ---------

·6 continue to import water. This groundwater

'7 plant is costing us the equivalent of ~1,600.00:

8 an acre foot, when we could buy water from

9 for $700.00 an acre foot, so this is not a money

10 saver for us. ~he other thing and the EPA

11 letter whert I received a copy of that EPA letter

12 and I read it, I though, you know, they're.

13 ref~rring to publically owned treatment works,

14 wastewater treatment plants. They want to deal

15 with wastewate~ solids and we totally support

16 the Regional Board's staff in having each one of_

17 the treatment plants meet those efflue'nt

18 limitations for wastewater plants, fo~, '

19 wastewater s61ids. We are not a wastewater

20 discharger, as Ms. Chen pointed out; I mean,

21 we're basically discharging iron and manganese.
. .

22 I meant itts basically dirt. I mean, that dirt

23 comeS from the basin, and that dirt woul~ go out

24 to the ocean. i .mean its iron and manganese.

25 It's naturally found occurring, EO these are not
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wastewater so~id~. and just, ju"st as kind of a

13. tti'e ciosing
. "

ju~t to kind of give y~u a

visual she put up the slide that showed that

per day, versus the City of San Diego's .

46,000, roughly, pounds per day. As a ~i$ual

that 46,000 pounds a day is about the equivalent

of eight large elephants. That Hun--that 289

pounds that we discharge is the equivalent of

two small men, so keep that visu~l in mind.

That's every single day, wastewater solids are

being. discharged into the ocean from the City of

San Diego, and we're discharging basicall¥ dirt.

So thank you and weIll be here to answer any

ques·tions.

MR. WRIGHT: Okay. Let's see. Ms. Okamoto[

'are you ready to hold fourth?

[Long pau.se]

MS. MYU~I OKAMOTO: Good morning, Chair

Wright, I guess, almost afternoon, and-Board

l'1embers. My name is Myumi O"kamoto, "and I am an

attorney with the Office of Enforcement at the

state Water Resource"s Control Board and 1 1 m
. .

representing the prosecution staff. on this
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2 'particular ACL complaint . R9-2009-0028 against

3' SOCWA and the South Coast Water. District for an

4 'admi~istrator's--administrative civil liability
·•· •.: c _ : _ _ __ _ _ _ _ ••_ .._ _ __ .

5 complaint for mandatoryminImum· ..p·enaTtTes;-·or---.·.·· .. ·

6 ·MMPs, 'in the amount of $20.4,000. ' So far, today,

7 you've heard SOCWA's arguments, a.s to why it

8 believes that MMPs can and should be exempted or

9 reduced in this particular situation, and we

10 briefly laid out our responses in support~ng

11 document number seven but I'd like to briefly

12 just expand on some of our responses now that

13 we've heard from counsel from SOCWA. First

14 off, just in response to SOCWA's argument that

15 13385E factors shouId apply "in this particular

16 case. the consideration of 13385E factors is

17 typioally done in the assessm~nt of

18 'discretionary'penaltiesran~for purpbses of

.'19 this hearing, we're dealing solely with the

20 imposition of mandatory minimum. penalties, so

21 considE?rations like degree of toxici ty-t.o the

22 particular water shed or'. any' other mitigating

23 factors that would reduce the assessment'of the

24 penalty in this situation are not considered in

25 the .scope of a mandatory ~inimum penalty
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2 complaint~ furthermore, SOCWA argues that MMPs

3. should not· apply to grou~dwater' recovery

4 'facilities, based o~ certain 'public policy

6 before our~ regarding Poseidon and the - -

7 facility, so I can definitely appreciate the

8 need for use of recycled water in this region,

9 and, ho~ever, notwithstanding the State Board's

10 recycled water policy, we still are constrained

11 by the existing statutorY,scheme regarding man-

12 -the imposition of mandat~ry minimum penalties,

13 so I just want to reiterate that the prosecution

14 staff ihitially issued this ACL complaint in .

15 response to a v~ry narrow and discrete set of

16 NPOES effluent limitat~on violations, which are

17 covered by Section 13385, Subdivision iI and I,

18 and violations of these sections trigger the

19 imposi tion of mandatory minimum penaJ, t.tes,

20 .unl~ss a exemption to that imposition under

21 SUbdivisionJ.applies. So this point goe~ to

22 SOCWA's first argument a-gainst the ~~position ot

23 MMPs~ and they argue that MMPs should not apply

24 to the GRF, given certain public policy

..... , ..... - ".' ,'.. ,- .-.-..
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2 apply, based on specific violations of the NPDES

3 ~ermit, so when the legislatur~ initially

4 created Section 13385 H and I, thei~--they did

5
......._._--_.-------,. ----_..._-'_..._-----_. ------~

not differentiate- b-etw-e-en die-lyp-es-- 01- --- --------,----

6 facilities being regulated by the' NPDES permits.

7 Rather, the broader ooncern was implementing a

8 piece of legislation that would ensure that

9 discharges from NPDES p~rmitted facilities

10 complied-with effluent limitations and waste

11 discharge requirements. So for purposes of

12

13

14

initially assessing MMPs against thedischarger t

there is no differentiation between a facility
) --

that, let's say, treats industrial wastewater,

15 veYSUS a purvey~r of.po~able water. Rather, the

16 purpose--for purposes of asses~ing MMPs, the

17 underlying commonality between NPDES facilities

18 that treat industrial wastewater and public

19 pur~eyors of potable water is th~ fact that th~

20 discharges from both ar~ regUlated and subject

21 to NPDES effluent limitation requiremenLs_r and

22 that specified violations of those permits

23 necessitate the imposition of, MMPs. And this

24 point goes to dr--address Mr. Rosales' comment,

25 as to why the enforcement policy may appear

, Ubiqu$Reporting
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2 silent as to the differentiation between let's

3 say a. POTW, and a purveyor of P?table water, and

4 it's because, specifically, the MMP sectio'n

5

6 violations, rath~r thap distinguishin~ betweeri

7 different types of facilities. Secondly, SOCWA

8 also a'rgues th.at the Regional Board ,has

9 discretion to waive the initial violations of

10 the NPDES permit during the startup and the

11 ~djustih.g and testing phase. Again, unless the~

12 -an,exBmption can be' found under Subdivision J,

13 MMPs must be applied. UIrder Subdivision '1,3385

14 JID, ~iolations occurring during a defined
, ,

15 period of adjusting or testing of a new or

16 reconstructed wastewater treatment unit would be

17 exempted from MMPs. I~,its initial evidentiary

18 submittal, SOCWA contended that th~s exception'

19 was silent, as to its application to a type of

20 facility like the GRF. I mean, I would have to

21 agree with that contention as this pr9vi?ion

22 specifically carves but an exception,for

23 wastewater treatment units that use biological

24 processes. AB2351 created this exemption in

25 Subdivision J in 2002. The legislative purpose
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"t-·

2 of·that bill indicates that this exemption·was

3 narrowly drafted to address wa~te--wastewater

4 treatment processes and microbiological

5 systems ..

6 to violations during the startup and adjusting

7 propess of a wastewater treatment unit, the

8 imposition of MMPs to SOCWA still applies.

9 However r even if this provision was - -

10 sufficiently analogous to the GRF in our

11 current situation, the requirements under. this

12 subdivision have not been sufficiently met by

13 the discharger. Thirdly, SOCWA further argues

14 that it should have had the opportunity to enter

15 i-ntp a time schedule order. And SOCWA argues

16 that, quote, neither the statute, nOr the policy

17 c~ncerning time schedule orders prohibits the

18 compliance schedule tobe.retroactive. And I

19 must content that this argument is contrary to

20 the plain ~eading of the statute. Under Section

21 13385,· Subdivision J3, MMPs will not appJ~ where

22 the waste discharge is in compliance' ·ylith either

23 a cease and desist order or a time schedule

24 order, if.· certain requirements under that

25 SUb~ivisiQn are me~. There is no legal support
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2 for interp.retin,g Section 13385, J3 T S exemption

3 from MMPs as being allowed to have a retroactive

4 application allowing an exemption an exemption
-;--._~--------_._....,_._-.-.__._--_._--_._--- -- .,-"-"--" ._-- ..... ~---_ .•.---._, .,-_._.-.

--:-to-t:n e --,Yi 0 ta~tl,-6n-s----ffi-a-t--o-c-cur-red--prio r the

6 adoption of a time schedule order. A,plain

, 7 reading of the statute st~ting that MMPs will

8 not apply to, quote, a violation of an effluent

9 limitation whe're the discharge i·s in compliance

10 with a time schedule order, neces~arily means

11 that' a waste discharge cannot be in 'complia~ce

12 ,with a TSO until tnat TSO' has been either

13 adopted by the Board, or issued by the Executive

14 Officer, through his delegat~d authority.

15 Furthermore, as we.stated in supporting document

16 number seven, at the time the rso process was

,17 discussed, py SOCWA with the--with t~e Regi~nal

, ,

18 Board staff around September of 2008, .56 of the
, ,

19 68 violations and already occurred~ and 12

20 additional violations occurred about four weeks

21 after that, so I bring this up because ~h~

-22 timeline for a ~SOissuance by the 'Executive

23 Officer or adoption by t!le Boa-rd is important

24 because there is a statutory notification

25 requirement under S--Section 131'67.5 - and a
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2 tentative time schedule order is subject to a

3 30 day pUblic comment period, prior to adoption

4I
_'\______________________ --- ---5-

by the Board~ So given the dat"es in which the

6 the required 30 day notice period the TSO

7 cannot have feasibly been adopted before the

8 discharges subject to. the MMPs occurred. And,

9 finally, SOCWA argues that imposing MMPs in this

10 case raises certain due process considerations.

11 and they argue that the assessment of

12 statutorily required MMPs are unreasonable and

13 violative of due process and they cite this

14 California Supreme' Court case, Hale versus

15 Morgan and this case is often cited as an

16 illustrative example of a penalty that's been

17 held constitutionally excessive by the

18 California Supreme Court. And the particular

19 section that was·at issue in Hale was .a

2U mandatory·penalty section of former Civil Code,

21 ~ection 789.3 and the CQurt made thelir-.-··

22 determination that the mandatory penalties were

23 constitution--constitutionally exc~ssiver· based·

24 on a very fact specific de~ermination. In Rale,

"

25 . the mandatory penalty wz:ts accUIDulat.ed on a per

. .. Ubiqus· Rep.orting .'...
2222·Martin Stre~t Suite 212, Irvine, CA 92612

Phone: 949·477·4972 FAX 949-553-n02
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2 day basis, rather than on a ~ei violation basis,

3 and the Court was. concerned th~t the mandatory

4 nature of the penalty and the accumulation of

----'the c -pe-n-a-l-i;-y-oo--··00u-ld---r-es-ul-t--··-f.o-r --a-cunl-i-mi-t-ed-oooo-..c---oo----_oo -00 • _

6

7

8

9

10

11.

12

13

14

15

16

17

is

19

20

21

22

23

24

25

.' .

duration. So there is a factual distinction

between the factual background in Hale, and

then, the current s--the current case ~e have

before us. This mandatory minimum penalty

section of 13385 is a per violation statute,

when we're talking about effluent" limitation

violations, under Subdivisions H and I. So

there are some factual differences, and the

Court, in Hale, did state that it could.envision

some situations where the penalty wquld be

necessary for deterrent purpo~es. So, in

conclusion i the prosecution staff requests that

the Regional Board find the MMPs for effluent

limitations apply, that they find that the

violations are not subject to an exemption,

under Subdivision J, and that we recoIDmftDrt the
. ,

adoption of the Revised Tentative ACL Order

referenced a's supporting document' number six,

And I'm available.tq answer any aclditional

qu-estion~.. ~r:..ank :you ~
. '

Ubiqus Reportlng' - ,
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2 MR. WRIGHT: Any que&tions at this time?

3 Ye§? Go aheadi George.

4 MR~"GEORGE LOVELAND: First of all, was, at
i-'-"-' -.. -·--,·~·-·--·--·,-·-···---"···-----····--·----I·---------- - --------- --- .. --.- --..-.----------.-..--.. -----.-- -.---.--------.--..--.---..- ..--- .. --- -. ----..--.-- ..---.---.--.-.--------- ..- --- - ..------ - -..- - .- ..-.---

5 any time, the discharge from the~ocean outfall

6 in violat.ion, OJ,:" was it merely the discharge

7 from GRF?

8 MR. HAAS: The violations in the Tentative

9 Order all come from discharges from the

10 Groundwater Recovery Facility.

11

12 1s--

MR. LOVELAND: All right, but 'my question

13 MR. HAAS: [Interposing] Yes.·

14 MR. LOVELAND: --did that result in a.

15 violation of the outfall? '

16 MR. HAAS: I did not correlate those wi~h

17 the. outfall monitoring. You may remember just

18 a'couple of months ago the Board adopted

19 another mandatory minimum penalty order against

20 SOCWA for it was a combined of, 'I think r five

21 complaints, four of which wer~ for the-'"

22 individual treatment facilit{es othe~ than the

23 Groundwater Recovery Facility, and one complaint

24 was for~iolatiops of the outfall's effluent

. 2S .lindtat! oris f but, I do.n' t know. 'the correlation

. _ Ubiqus R~p(}rtiJ1g

2222 Martin Street Suite 212, Irvine, CA 92612
Phone: 9.49-477-4972 FAX 949-553':}302



' .. 1 LEGAL T.RANSCRIPTION 45

3 were subj ect to the pr-evious ..

2 between today's violatio~s and the ones that

5 then, do you know, or have any idea?

MR. LOVELAND: .And r guess I'd ask SOCWA,4

6 MR. BRENDAN FLAYHIVE: Excuse me Board, my

7 name is Brendan' Flayhive [phonetic]-, and the~-

8 MR. WRIGHT: [Interposing] what/s your name,

9 again?

MR. FLAYHIVE: --Brendan Flayhive, and I'm

11 with the~-

12 MR. WRIGHT: [Interposing] Have you taken

13 the oath and you, you have?

·14 MR. FLAYHIVE: No, I have not.

15 MR. WRIGHT: Well, you should. Let me go

16 back so I can read this. So do you swear the

17 testimony you're about to give. is the truth, and

18 . if so, answex:: I do.

19 MR. FLAYRIVE: r do.

20 MR. WRIGHT: And, also, would you fill out a

21 speaker slip when you finish?

22 MR. FLAYHIVE: All right~ In terms of these

23 suspended solids violations, which these--all

24 the violations that ·are accrued from GRF.were
......

25 suspended ~olids vio~a~i~~s. -'We have.~ever had
. .

,,' Ub1<Ius Reporting: -'. . .
- 2222'Martin -Street Suite 21-2. Ir:vine, CA 92612
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2 a, a cumulative effect from those sllspendeq

3 ·solids violations, turbidity violations, and

4 settle-able solids violations that would have

outfall limits.

the violations occurred,' and the vio~ations are

traditional outfall violation for suspended

solids, turbidity, or settle~able solids.

[Interposing] The GRF didn'tMR. FLAYHIVE:

MR. LOVELAND: Okay. And my, my other

MS~ HAGAN: well, you're, you're essentially

MR. WRIGHT: Ms. Hagan?

contribute to an outfall what would have been a

be you did not--the outfall did not violate--

question woul~ be I guess fQr legal staff.

previous limitations for the outfall, or the

MR. LOVBLAND: So you--soyour answer, would

correct. If the allegations--if you f;i.nd. that

of the, the type that are sUbject to mandatory

minimum penalties, you 'do not 'have discretion to

de~~de n~t'to apply ~he,~aridat?r.y minimum
. ,'.

:', ,', Ubiqus'.Reporting,
" , .', ·2222 Martin Street Suit~ 2,12, Irvine, CA 9261 Z

Phone: 949-477:4972 'FAX 949-553'-1302 ' .

Reviewing the argument that essentiallY"we

have no" options, this is mand~tory anct'statutory

constraints so why are we here, Miss?
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2 penalties, or to lowe~.the amount of those

3 penalties.

4 MR. LOVELAND: Then I'm corredt that there

6 agencies did not contest the 'facts of these

7 violations?

8

9

MR. WRIGHT: Mr. Haas?

MR. HAAS: - - is this on? Excuse

10 me. That's correct.

11 MR. LOVELAND: Okay.. So, so essentially, we

12 have no discretion here, and it seems like the

13 real issue comes down to, as I heard describerl,

14 the po~icy question. Are we shooting ourselves

15 in the foot, on one hand, when we're trying to

16 accomplish two or/three ~ifferent things? The,

17 the desire--the capability of . producing usable

18 recycled water is a very good one.' The desire

19 to produce eff~uent that goes into the ocean and

20 that it meet certain standards 'is a good one.

21 ,Xf we Ire' not violating the standard of-w-hat we

22 put in the ocean, how do .we get to"'the point of

23 not shooting ourselves in the foot with what we

.24 do with the recycled water? And it seems to roe

25, like ·a' real -' :-:-' ,choice here, and lIm not s,ure·.. : " . .

Tlbiqus'Reporting ,
2222 M~rtin Str:ee~ Suite 212, Irvine. CA 92612
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where we're going with thi~--with this hearing.

It, it, it-~it's just plainly 8.punds to me we're

being put ina position and ~e have no' choice.

You've got to do it, but if there is a choice

for this Board, it is to think about the

ramifications of this and talk about. what in the

heck are we doing? Should we have been doing

'something different than what we're doing?

MR. WRIGHT: Mr. King?

MR. DAVID KING: Just in terms of the

procedure here, I, I, I don't feel like I heard

rebuttal. I felt like I heard you case, in

chief with your legal arguments here, and I .

think that we should invite Ms. Chen back to the

microphone for/maybe five minutes or so to be

able to make her legal opposition to the

arguments about whether the violations should be

subj.ect to the mandatQry minimum penalties.

MR. WRIGHT: That was my intention to get

to that point but Mr. Loveland wanted-t·o· jump

ahead and get .int6 policy, policy issu~s, which-

MALE YOICE 2: [Interposing] before you do

·that, though, I do'have a,coup~e of q~es~ions .

. ' Ubiqus Repo~tin'g" ..
,2222 Martin Street·Suit.e 212, IrVine, CA 92612

Phone: 949-477"~4972 FAX 949~553-1302



1. LEGAL TRANSCRIPTION 49

2 th.at were just questions..

3

4

MR. WRIGHT: Of?

MALE VOrCE 2: Of Ms. ·Okamoto.

.',

6

7

8

9

10

11

.12

13

14

15

16

17

18

19

20

21

22

23

24

25

.. '

appropriate, so.

MAL~ VOICE 2: Basically, there was a lot of

obvious discussion in your--in your .

presentation concerning the Water Codes. and the

interpretation of such t as well as legislative
. .

intent. Do you havet by any chance, copies of

th~ legislative counselTs dissertation, if you

will, on legislative. intent, nU~ber one, and

number two, is there any case law out there that

provides any guidance on interpretaiion of any

parts of the~e sections of the Water Code to

kind of help us with this becaus-e it sounds like

- - time, you know, there's a--there's an

interpretation issue here of what we can or

cannot do,' based on the case--on the--on the'

Code, and how it reads, and I just wouLct-4ike to

know if--w~at is out there.

MS. OKAMOTO: first of all, 'to answer the

f~rst part of your.question .I do have a copy

with me of. a legislat~v~ com~~ttee analysis for

. Ubiqus·R.epotting ..
2222 Martin Street Suite 212, .Irvine, CA 926.12

Phone: 949477-4972 FAX 949-553-13Q~
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2 - 709 and ,2165 which both deal with the MMP

3 statute, and also, some discus~ion about

4 Subdivision J, which is the exem~tion section,

--------c--------------------- -- -- v___ -- ------and----a-l-so--c-I---ha-ve------comm-itt-e-e-ana-lyst-s c

---OEr---Z3-ST~-------

6 ~hich was the section that I had mentioned in my

7 presentation about exemptions to exemptioris

8 from violations regarding the startup and

9 adjusting period, So.

10 MALE VOICE 2: During; during lunoh 'cause r

11 know we're going to break for lunch before- we

12 finish this, I'm sure could I get copie~ of

13 those, so I can read them?

14 MS. OKAMOTO: I don't have a problem giving

15 copies to all the Board Members. and second~~,

1'6 as far as' if there wets' ever existing case law

17 on, on interpretation of the MMP statute the

18 most significant case that I can think of on the

19 spot which I do have a copy pf, also is the

20 City of Brentwood--the City Brentwood versus the

21 Central Valley Regional Water Quality Cnntrol

22 Board and this is a Court of. Appeal" decision

23 from the First District, and I have a copy of

24 that- that I can provide to the Board Members,

25 also r ' at lunch.'

Ubiqns Reporting
, 2?22 Martin Street Suite 212. Irvine. CA 92612

Phone: 949-477-4972 FAX 949-553..:1302



6 further discussion because I think it's a

3 from Ms. Chen. Mr. DestacheJ

51

[Interposing] Yeah. Xl If I

LEGAL TRANSCRIPTION

MR. WRIGHT: Okay. Eventually, weTIl hear

MR. GRANT DESTACHE: actually, why don't we

MR. WRIGHT~

MS. CHEN: First of all, I just wanted to

MS. CHEN: [Interposing] Okay.

MR. WRIGHT: --why donft you proceed?

MS. CHEN: --Oh, sorr~.

MR. WRIGHT: Unless'- - Qould I ju~t get a

. Ubiqus Repor.iin.g
. 2222 Martin Street Suite 212, Irvine, CA 92612

Phone: '9494477~4972 FAX 949·553-1302

MR. WRIGHT: [Interposing] Well--

4

1

2

7 . broader-'-

8

5 let Ms. Chen go first, and then, we'll get into

9 appreciate that. Ms. Chen and, also .I, I, I

10 didn't sense that there was an interest in cross

12 proe,ess otherwise I would have recognized

11 examination as we've b~en going along in tpis

16

13 that, but if, if thatrs youk desire to, to do

15 would be fine, but so--

14 that as part of your closing statements, that

17

19 say I also have a copy of Hale versus Morgan.

18

23

20 If we're going to eopy all these cases, you

25

21 might as we~l tak~ a· look at that case r as well.

24

22 I want to go back to some o'f the comm--'



1

2 sense of
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my,. my intention, unless. I'm

52

3 overruled by the Boa~d, is to . finish this item

4 before we break for lunch. N~w, if it's the

5 desire of, of the Board Members to start reading
....._ - .._ __ _..-._ _.- _ __._._ I············

6 the case law before we finish this item I need

7 to know that, but I--so, anyway, that's, that's

8 where youfre in terms of trying to finish up

9 . this 'i tern.

10 MR. DESTACHE: Yeah, just one quick comment,

11 and 1 t 11 ask Mr. Thompson to either concur with

12 me or, or to - - to disagree with me, but I

13 think that the--this issuer stands alone. The

14 ACL should stand alone, and I think the. policy

15 issue is a 'further discussion i tem that we

.16 ·should get into, and whether we do it today, or

17 we do it at the next· meeting, I think" it's

18 important because it affects the type of

19 facilities that we're really looking at here and

20 the difference between wastewater treatment

21 -plants 'and groundwater recovery "and/o~~ny other

22 recycling.type facility.

23

24

MR. WRIGHT: Mr .. Thompson, since--

MR. THOMPSON: fInterposi.ng] . Well, I don't

25 have a issue with--

. Ubiqus Reporting ."
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23 well.
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[Interposing} Ia~ree with

LEGAL TRANSCRIPTION.

MR. WRIGHT: --back to you and then, M~.

MR. THOMPSON: I don't have an issue with

MAL~ VOICE 3:

MR. THOMPSON:

MR. WR~~HT: Can we get copies of thos~

2

4

1

1 look at goes to the ACL issue because they raise

5. the poli9Y decision coming later. I agree with

3 King - - .

Ubiqns Reporting
2222 Martin Street Suite 212, Irvine, 'CA 92612

Phone: 949-477~4972 FAX 949·553"·1302

',6 that,' but I think that the documents I want to

10 how much penalty, if any, there should be, so

9 ofth~ ACL complaint 'is the interpretation of

8 the issue of interpretation~ and that's the crux

11 that's why I kind of wanted to look at those

12 documents. In 'deference to the Board Chair, I

13 really want to ~ook at ~he documents, whether

14 it's 'now, instead of lu--you know, ~efore lu--

15 'during lunch,that', s firie. I understand what

16 'you want to do here, but I, I think it would be

18 them, um--

22 MALE VOICE 3: . --I "d like to review them, as

17 appropriate, at least to give aquick'review of

19

20 Mr. Thompson.

21

24

.25 made as 'this discussion goes on? Mr. King?
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MMP statute. The; the MMP. statute is silent.

for both sides. To tell uswha~ the case law

that there is room 'for interpretation under the

most ~elevant portions of. the policy are that·

54

I,'~ was going to sort of argue

LEGAL TRANSCRIPTION

MR. KING:

. .
of which is she says the 13885 E factors simply

to the. contrary that, that '~o~-Counsel are here

the ·13885 factors ought to apply, in lieu oftha

penaities apply. And I just want to make clear

MMPs, and· 'j:.he· rea·s.on ~s ( is because we pelieve

extent we.--we t'ite already. got a copy of the

for, represent the case law accu~ately,

that.you're r~lying upon says, tell us what the

that's what yourie the attorneys for. Tell us

policy coming, but tell us what the case law

says.

MR. WRIGHT: Thank you. Ms. Chen?

MS. CHEN: okay_ I just wanted to respond..

to some of the points that Ms. Ok.amofo made. one

to you, we are suggesting and we're'ar~lling that

what, what the cas~ law says, what does it stand

don't apply because the mandatory minimum

represent the policy accurately, and to the

support your arguments, and let us hear them,

1

2

3

4

5_._ ..•_._--~._~--_.-
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.
2 ~t does not talk about groundwater recovery

3 facilities. All it talks about is industrial

4 dischargers and POTWs, and our argument is, is

5 that we shouldn't fall untler either. category for-

6 the reason& I, I articulated in the .

7 presentation. .the Hoover Report, which was

8 issued in January of 2009, specifical~y

9 recommends that regional boards ought to focus

10 more o~ policy, rather than permit~, and, and I

11 took from that that we ought to be looking 'more

12 .at the b~g picture and see the forest from the

13 trees, and I think this is exactly the type of

14 case that we ought to kind of take that

15 approach~ With respect to the time schedule

.16 order, I -just wanted to ~larify that. We are

-,

17 not saying that they should have been able to

18 adopt a time schedule order quickly and in time

19 for us to get it in place. Welre saying that,

20 given that the process is so long, it makes

21 sense that there should be some process that

2-2 would al~ow you to have t'he', the ,time schedule

'23. 'or-der adopted,_ and it be .r.etroactive· to, ·say,.

24 for instance, tha~ we complied'as of X date.

25 That may have been two mo~ths befo~e, but at

'Ubiqns Reporting
2;l22 Martin Stref>t Suit.e 212, Irvine, CA 92612
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The Court was concerned with the utter lack of

MMPs.

but when the, the clock stops and itts kind of

56LEGAL TRANSCRIPTION

that the, the Court was very concerned with.

wanted to kind of point out the broader issues

least the, the penalty clock should have stopped

respect to Hale versus Morgan Ms. Okamoto

tries to distinguish the facts, and I just

at that point. That's all we ,care about. It's

not when the, the TSO is actually put in place,

d.iscretion that the Board had in that case, or

an equitable issu~ that we're raising. With

respect to the penalties. ~hey were mandatorYI

like in this case l 'and that it was specifically

the decision ma~ing body had in that case, with

concerned that various dischargers would be

case, that m~ansf you know, a NPDES permit

you look at the case, it certainly·.gives you--

treated the same, .so if take that to' ·the present

holder who's discharging raw sewage would be

where rwe t re disqharging brine. So r,.-l_. think if

trea.ted the same aS r as South Coast and SOCWA,

will give you som~ pause for thought'on some of

these issues~ 'with respect to application of

, 1
i'

2

. 3,
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2 MR. WRIGHT: ,Thank you. And any questions?

'3 Ms.--oh, Mr. King?

,4 MR. KING: yeah, and I apolo~ize if I missed

. 5 . 'this ·in your bri.efing here, but I l.:!:nderstand

6 that your argument is that the $204,o6b.00 of

7 mandatory minimums is excessive and that, that
,

8 it's--how much should the proper mandatory

"9 minimum penalty be in this instance here?

10 MS. CHEN: ·Well,.we would suggest that the

1

11 penalties ou--if--okay, first of all, our first

12 layer of argument is that we don't think MMPs

13 should apply, and we think that the Board sbould

14 exercise its discretion to apply the, the

15 factors in 1385--885 E. To the extent the Board

.16 feels that it is under--it must. apply MMP's, we

17 think that it still has room if. you narrowly

18 construe the. MMP statute and, and say that, you

19 know, groundwater 'facilities ought to also be
,
20 given a break for the~r st~rt~p period. We

21.didn t t 'start operating full tim.e until March 5th

22 of 2008 r so we would sugges·t that '1::he MMPs b,egin

23 on March 5th
/ an<;l then, e.rid whe.n the Board

24 approved the remedy for the diversion of, the

25' brine to the sewer. That would be our--

. Ubiqus 'Reporting
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2 MR. KING: [Interposing] Ha--have you run

3 those numbers that would--

4,

5

MS. CHEN: . [Interposing] you know what? I,

I have, and I apologize, I 'don't have them han~y

6 right now., I, I can get them during the break.

7 MR. KING: If--yeah, if anybo~y could get

8 those numbers.

9

10

11

12

13

MR. WRIGHT: welre not taking a break.

MS. CHEN: Oh, okay~ I'm sorry.

[Laughter]

MS. CHEN:' Okay. Well, I'l1 have--

MR. WRIGHT: [Interposing] unless I'm

14 overruled by the Members of the Board, so.

15

16

17

18

,19

20

MS. CHEN: .Okay.

MR. WRIGHT: But if you can 'get those, uh--

MS. CHEN: [Interposing] Sure.

MR. WRIGHT~ --in the next few minutes.

MS .. CHEN: Yeah, I'll do that right now.

MR. WRIGHT: I appreciate that. Ms.

21 okamoto?-

22 MS. OKAMOTO: just:, again,- to.I gue:';?s

23 rei te'rate r the prosecution sta~f f s orig1.n~l

t4 cont~ntion in our presentation is that the. if,

25 if the Board d~termines that these effluent

Ubiqus Reporting
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2 limitation violations did, in fact, occur, um

3 which we contend they did, as evidenced by the

4 dischargers self monitoring reports, tQat the
, ,

.5 ~6ard ~~es'not'have dis¢retion to opp~-to assess
-----.-- -------------------

6 less than the mandatory minimum penalty, which

7 is statutorily defined as $3,000.00 per

8 effluent limitation violation. and,

9 furthermore[ just to respond again to Ms. Chen's

10 point about the retroacti~ity of time sch~dule

11 orders under the exemption in Subdivision J to

12 aliow a retroactive application of a time

13 schedule order to some date prior to that time

14 schedule order's actual adoption by the Board is

15 contrary to a plain reading of the statute ...

·16 This time schedule order must be in place for

17 the exemption to .apply", prospectively-. It is

" '

18 not- there is no legal support to content that

19 that time schedule order can have a retroactive

20 application,as the statute says that the waste~

21 -if a waste ~ischarge is in compliance ~ith' the

22 time schedu~e aider, msanirig that 0na has to be

23 in place already. .

24 MR." WRIGHT': Could, could you elaborate a

25 bit on the time schedule order notion? I don't

, Ul:tiq1ls Reporting ,
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MR. ROBERTUS: In a similar circumstance.

had--

MR. WRIGHT: --Mr. Robertus, have, have we

60

] well, I know

'LEGAL TRANSCRIPTION

MS. OKAMOTO: [Interposing] Sure.

MS ~ 'OK.AMOTO:, [Interpo'S

kno'W that--I dontt know that we've, uh--

MR. WRIGHT: Okay.

'MR. ROBERTUS: - - adopted a time schedule

MR. WRIGHT~ Yeah, that's a different--yeah.

MR. WRIGHT: Yeah, that 1 s true.

MR. WRIGHT: --and the deal with that is--

MR. RQBERTUS: Or'anoth~r discharger.

order earlier in the morning.

cease and desis·t order, and 1'3300 or .13_308 for

a little bit ab~ut this particular procedura~

time schedule order under Section 13301 for a

for a discharger-, if tD.ey' are threatening
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from tha.t imposition of MMPs, under 13385 Hand

violations, and that totals 72,000. If 'the
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violations of an effluent limitation or are

discharger some type of.prospective

and the factual findings that the Board h.as to

I and this whole procedure is defined in

desist orders and, also, time schedule orders,

MS. CHEN: Yeah. I have the numbers~ From

March 5 t h,. to JUlyiO th , there were 24·

MR. WRIGHT: Okay•.That helps. /Ms. Chen?

cover for a discharger.

make, in order for this--for these two

currently violating effluent lim'itati'ons, the

Board may adopt e1ther a cease and desi'st order

Subdi~ision J3. It talks about both cease and

or a time schedule order to' provide the

sampling event and just so you.understand; ~ach

Board .agrees that it's .inequitable tOr to get

sample, we were hit with a violation for

instantaneous maximum average wee~ly, and

South Coast and SOC~A for three violations .per

average monthly. If you believe that that--that

that doesn 1 tmake sense, then you woU.ld divide
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2 that number by three.

62

3 MR. 'WRIGHT: Okay. Back to staff what do

4 your calculations show? Have you done a similar

5 calculation, or no?

6 MR. HAAS: You know, we have not done that,

7 calculation and becaus~ it's inappropriate to do'

8 so. The effluent limitations in the NPDES

9 order, there are I think it's weekly, monthly

10 average, instantaneous that apply ip'these

11 particular. cases, as you'll see in the tablet to

12 a Tent!itive Order, and the complaint. The NPD--

13 NPDES monitoring plan does not require SOCWA or
\ .

14 southwest Water District to take a single s'ample

15 to determine. compliance with a monthly or a

16 weekly effluent limitation. Be~ause they chose

17 to do so, they're relying on that one' event to

IB assess compliance with a~l three effluent

19 limitations. Unfortunately for them, in this

20 case, often, that one sample exceeded all three

21 of the effluent limitations. As a result, in

22 the cases where they do' trigger' the. MMPs, that

23 one sampling event, because it exceeded-:-,:-it's

24 'used to determine compliance with three

25 diffe~ent effluent limitations and·three
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2 different ef~luent limitations were violated,

3 three different mandatory minimum penalties must

4 apply.

.5

6

MR. WRI.GHT: okay. Mr.' King?
---- -- -~--- - ----- -- ---~ -- - --- -- ~-- - -- - -~-- - -- - -----. .

MR. KING: And, and why would we·be wrong if

7 we limited the scope. from March 5th
r to, to J.uly

8 10th?

9 MR. HAAS: Well, ~£m not sure that the

10 statute for the .MMP exemption 'under 13385 J3

11 permits us to do that. AS,' as Ms. Okamoto

12 mentioned~ the exemption applies ~o discharger--

13 discharges that are in compliance with and.

14 adopted time schedule order or a cease and

15 . desist order at. the time of the, the, the

16 discharg~ . and none were in place at that ~ime.

17 So the exemption--they.had not .met· the statutory

18 requirements for the exemption.

19

20

21

22

MR. DESTACHE: Chairman Wright?

MR. WRIGHT: Yes r Mr. pestache?

MR. DESTACHE: The is there--within the

• 1:",. •

NPDES permit, ~s there a requiremen~ on when

23 they start that testing? Is it upon initiation

24 of the plant, or startup of the plant, or wheri

25 is that--any effluent that comes out of the
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2 plant is required to be tested?

3 MR. HAAS: I would have to refer to the

4 permit for that. I don't know that, offhand.

5 ,Generally, that's the way that it works. You

6 can't discharge you can't have a point source

7 ,discharge - - the 9nited St~tes, unless it's su-

8 -covered by. an NPDES permit, and typically the-

9 -we - - we establish monitoring requirements on

10 all of the effluent out there. The with

11 respect to a monitoring during the startup

12 period, the monitoring i~ required to meet the

13 conditions of the permit, to make sure the

14 effluent limitations are being met. the startup

15 period '~xemption wi thin. the MMP statutes, 'they

16 don't make a distinction between wastewater

17 treatment plants, groundwater recovery

18 facilities, etcetera, and neither do we, but

19 they do layout other statutory requirements to

.20 meet those exemptions, and we assess whether

21 South Coast Water District or SOCWA met those

22 statutory conditions and they did not r so we

23 were unable to apply the--even'the 30 day

24 startup period that could be allowed,' if the" if

25 .the statute is met but in this case, they 1 re
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2 essentially asking for a mu?h longer startup

3 period, which we felt was inappropriate, given

4 the statute.

5 MR. WRIGHT: Okay. Mr. King? Okay. Any

. 6 other qriestions of Mr. Haas, ·Ms. Chent'Ms.

7 Okam'oto? getting back to Mr .. Thompson's desire

B to ~ave--do we have--did we pr6vide information

9 to--

10 MS. JULIE CHAN: [Interposing]foi the

11 record, this is Julie Chan. I gave the copies

12 to our business support staff. They said they

13 would bring the copies in when they were

14 finished.. r made copies for all.the Board

15 Members and for the parties.

16

17

18

MR. WRIGHT.: That Y s been some time ·ago, uh--

MS. GRAN: [Interposing} I' 11 go" check.

MR. WRIGHT: Okay. Would you, .please?

19 Thank you. Mr. Robert~s?

20 MR. ROBERTUS: 'This is one of the support

21 staff items and I have not been inv.~v.ed with

22 this staf.f action, and it" s a bit· awkward.

23 I'm still trying to figure,out whe~e--at what'
. .

24 point I can-~I ~ould come in, and'my

25 recommendation normally having been involved
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2 with stuff would be curt, as it'was earlier with'

3 the agenda item, but I'm compelled to share some

4 thoughts because I,lve ~atched the Board £truggle

-
with mandato.._...-. __.-"'--li--- C.:.C'-_,~.'-- ~:

minimum penalties since they were

6 adopted by our legislature, and I'll preface ,my

7 comments by saying that the legislature took

8 that action because the presumption was the

9 Regional Boards weren't' using discretion in

10 imposing penalties! so they--theirintent was to

11 remove the, the discretion fr6~ the Regional ,

12 Boards. And that ~eality has been the subject

13 of discussion of WQCCs repeatedly. So with

14 spoken and r--I'd like to comment on some, some

,15 ,thi~gs. Mr. Rosales indicated that, perhaps,·

16 the Regi0nal Bpard staff didn't have experience

17 in groundwater discharges with effluent
I • .'

18 limitations, and I would remind the Board he

19 also said that there are three groundwater

2~ -facilities in the system. This. Board is, in

.21 fact, your ,staff has dealt with, wit~rev~rse

22 osmosis treatment of groundwater extraction in

23 several locations for many years. We've dealt

24 with dewatering of the convention center

25 downtown. They·ve had repeated MMP violations.
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2 The utiiity vaults throughopt the region, we1ve-

3 ~we give them a--an NPDE$ permit for dewatering,

4 construction dewatering at many s'l t'es and, in

5 fact, the discharge of dewatering effluent into
i-'" "'--.- -·-····--··-·---·······--···---·--...··.····-----.-8--------.----..... -- ... --. __. . . . __._.. . . _ .__

6 the MSt has given us extensive period

7 experience because they· must meet surface water·

8 effluent standards before they can, discharge any

9 MS4. Secondly wefve--the Board has discussed

10 exemptions~ For example the discussion that if

11 'a discharger doe'sn' t have the money and can 1 t

12 afford to pay the MMP, there is an allowance for

13 that. There was also an allowance for an upset

14 in the treatment,process or the intentional act

15 of a third party and, and the exceptions the

16 Board can consider the except,ions f if they ,

~7 apply, but I would caution the Board'~hat there

18 has to be a leg~l basis for the applicabiiity of

19 the exemption. third, the J?ermit that 'was

20 written ~or this discharger; as with all

21 discharg~rsl is based on their submiaaLon of a

22 r-eport of waste discharge; so the Board can't

23 necessaril.y fabricate conditions unless there' 5

24 a ~easonable nexus with the report of waste

25 discharge that's been submitted, and the Board,
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2 I think is, um can assume a certain knowledge

3 of ~hat effluent constituents.would be in the

'4 discharge because they submitted.1 and. also, that

~ !:_~e:E}:la!?-g~~__"t:~_·_t~_~ _'?~_~~.!_:_~~= __~~~~~_~_~~ __ t~_
make a time schedule order o~ cease and - -

order retroactive I think is I would 'recommend

that that not be considered. I donlt think

that's appropriate or legal. Fourth, the

quest~on by Mr. Loveland about the outfall, the

joint use of an outfall, ·we f re increasingly

seeing brine discharges wanting to be

discharged dischargers wanting to have brine

discharged to the ocean. The convenience of an

existing o--ocean outfall is the obvious you

know, way to get rid of it, but if--so far, this

Board, when you put brine into an ocean outfall l

we have individual permits, so that if there is

an exceedance in the comin~ led effluent, the,

the, the al--the alternative would be to have

mandatory minimum penalties against 6-v.:.e.rybody

who uses the outfall and thatls not, not

w6rkable, so.l .just wanted to 61arify that. the

'fifth point· I would make- is that-there have been

some comments about I interpret them as
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2 suggestions that the Board should have special

3 considerations for discharges -of effluent that

4 come from recycl~d water projects, -and this

--.----------5--- - -----BoaJ:'-d---has ~_L:J:]}j,nJL worked extensively to ensure. _._-~.__._--------~~_._----_._,_. __.._._._----_.__._-----._----..._-_._---- ..._-_.- .... - -- -._--- -~--

, .
6 that there are waste discharg~ng requirements

1 available for the discharge of' water quality

B that meets the standards for, for reuse; but

9 there are no exemptions or exceptions for the

10 discharge of the waste that's produ~ed.

11 Wastewater is wastewater and if it's discharged

12 as surface water, then there are surface water

13 standards that must be met, so generating

14 wastewater that goes into an ocean outfall from

15 a recycling project shouldn't have any preced€nt

16 ove'r wastewater that comes from a sanitpry

17 sewage system. sixth the Board caD look at

18 whether a violation occurred;,but the l the, the

19 .problem with the items that have before this

......... ' .

: .
"

20 Board todaYI I believe these violations have

21 been.submitted to this Board, under p~nal~y of

22 perjury, by the discharger -and th~f the

23 enforcement team can validate that. So once

24 they report their violations r which is required'.

25 in the permit, how does this Board, then, say

UbiqU8 Reporting
2222 Martin Street Suite 212, Irvine) CA 92612

PhoD.e:949-477-4972 FAX 949-553-1302



·1 LEGAL TRANSCRIPTION 70

2 that the violqtion didn 1 t occur? That's the

3 dilemma. And my seventh point is that and I'm

4 somewhat reluctan~ tasay this, but for~' for

6 had items petitioned' to the state Board. They-

7 -all dischargers always have the recourse of

8 petitioning a decision, .80 if the Board's in un-

9 -you know, a position wbere you feel that you,

10 you can't do anything, other than approve the

11 manda tory minimum penal t:y the.re is' always the'

12 option for ~he discharger to petition this
. . .

13 matter to the State Board. And the, the last

14 thing. I'll say is that we '~ill-~we will work

15· with the discharger and bring to the Board'a

16 time schedule order that's appropriate provided

17 we, we get the input from them, and 'that will

1B ta~e som~ time. Are ther~ any questions?

19 MR. WRIGHT: Any questions of Mr. Robertus~

20 MR. ROBERTUS: Thank you.

21 MR. ·WRIGHT: Mr. Thompson' how ,ar.e_you doilf-g
• .."""', ~... ' &. ,

22 on your reading of the--

23 MR. THOMPSON: [Interposing] 0ust about

24 done.

25 MS. OKAMOTO:. Chair, if I could, I - - help
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2 Mr ..Thompson out and point him in the right '.

3 area. The discussion of legislative purpose and

4 history in the City of Brentwood case is located

on e nine' under section two. And I apologize

6 if your copies are marked out because my copies

7 were marked out, so~

8

9

[Long'pausel

MRy WRIGHT: Okay. Unless r hear otherwise

10, I'm ~oing to close the hearing, so. Okay.

11 WeIll Mr. Haas?

1.2 MR. HAAS: Yeah, one, one l one, one

13 procedural matter to clarify, and I apologize

14 for this, this mistake. The Revised Tentative

.15 Ordersupplemental--in the supplemental package

16 as. supporting·document six is a red line version

17 of the original Tentative Orderi however, I

18 failed to include another copy of the

19 attachment, the table ~ne( which has a table oi

'20 violation which is in the original Tentative

21 Order. It is.unchanged so as' you consiger

22 adoption. of the Tentative Order, R9-2009-48,

23 pleas~ consider the table one as part of that,

2A Which you'll find as table one to the Tentative

25 Orner in the original mailing.
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MR. WkIGHT: Okay. Mr. Robertus?

MR. ROB~RTDS: Oh, one item I'd like to

72

4 p~int out is that there is a SEPt I believe, in

the - - order.

6

8

MR. WRIGHT: yeah.

MR. ROBERTUS: And no speaker has addressed-

9 MR. WRIGHT: [Interposing] Oh, it was my

.10 attention to get to that· as part of our

11 discussion. So I--yeah, r think we can close

12 the hearing, and then although, do you think

13 that there may be some questio?s of--

14 , MR~ ROBERTtiS: [Interposing] ~ellf IT I want

15 to make sure that the, the Board the/the Board

16 understands that you can T t. impose a SEP, against

17 the will of the discharger. '.

18

19

20

21

MR. WRIGHT: Yo~ can or you cantt?

MR. ROBERTUS= You cann0t.

MR. WRIGHT: You cannot.

MR. ROBERTUS: The, thedischarge~--mustbe

22 willing to participate io, in the SEP and accept

23 the responsibilities for completion.

24 MR. WRIGHT: Okay. Before we close the

25 hearing, then we have a proposal. We have two
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2 SEPs proposed, one of which.is recommended by

3 staff. Mr.' Destache, did YOll.care to comment'

4 on, on those? I know you~-youfre pretty

5 familiar with--

6 MR~ DESTACHE: [Interposing] Yeah~-

·7

8

MR. WRIGHT: --the situation, so.

MR. DESTACHE: And I would I, I do'

9 appreciate staff's recommendation of the SEP

10 with the Bite O~-or the '08 Bite, is that how
"

11 it's described, Jeremy, Or the Bit~ l08?

12 MR. HAAS:, Right, the Bite f 08 Rocky Reef

13 study.

14 MR.' DESTACHE; Right, right. And, the, the

15 other SEP, I think, is would be unaoceptable,

16 simply because it's a SEP that ~ould be run by

17 the discharger, which I think we can' 'shy 'away

18 'from those SEPs/ so I think the, .theBite '08

19 Rocky Reef is a--is a ~ood·way to go if the

20 discharger is willing to, um accept that.

21 MR. WRIGHT: Okay. Let's hear fr'O.ID.... the

22 discharger regar¢ing the SEP~.

. .
MS. CHEN~ I can j'ust 'IDfike a:,'.' a: -oo~eI).t

24. about it.

25 MR. WRIGHT: . Please/ Ms. Chen.
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MS. CHEN: We, we presented those two

74

3 options, and ~e were ieaving it to the

4 discretion of the Board to determine which one

___ ~~I;l !fI.0re appropriater so the 108 Bite SEP w--
-~------- -- ----------------------,-------------------------------- -- --- - - -- - - ----- -- - - -- - - - ,-- - - - - 1----- ---- ... -----

would'be--would be fine with us, only to the

extent that we don't want to waive our right to

appeal this to the State Board.

MR. WRIGHT: Okay I understood'. Anything

else on th~ any questions to the Orange County

folks regarding SEPs? Okay. Um--

MS. cREN:

this?

[Interposing] and can I address

MR~ WRIGHT: Oh"yes, please, go ahead.

MS. CHEN: I'm so 'sorry_ I, I wanted to

address' just one point that Mr,. Robertus--Ro--

Robertus made, and he,- he had mentioned that

the, the Board has extensive experience dealing

with this typ~ of facility and that brine

effluent, they--they're well familiar with it,

a~d we would like.to just poi~t out that, you

know 1 as I, said in my pj;esenta,tion~, in. the··
, ,

,', '0c'e'in::~id:e', th~ Brack;:t-sh G~Oilh:dwqter,'Facility"
4 ". ..' .. '.. "'. '" • •••• .." ..~. ",~ •• ~ .'

t'heYl..the::i:' were tr,eateci.. cij:f_fe:rentl'y, so. I just
-' .,'

want to point that out ..
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MR. WRIGHT: Okay." Thank you for that

75

3 clarification. Okay let's close the hear.ing and·

4 proceed to some discussion. ·Mr. Anderson?

10 hearing is not closed.

8 startup .exemption--

',.

7 the hearing, and there was - - why didn't the

[InterposingJ Okay. The

MR. ERIC ANDERS'ON: Yeah. Ac"tually, I had a

MR. WRIGHT:

5

6 question fo~ Jeremy real quick before you close

11 MR. ANDER$ON: --oh, thank you. Why didn't

12 the startup exe~ption not apply.to this

13 facili ty?

14 MR. BAAS: the statute in 13385 J3~ and,

15 Myumi will correct me if I'm wrong lays.out.some
,

16 certain conditions that need to be me:t by a

17 disohar~er who is seeking a startup periOd

18 exemption and these things include.notifyi?g.the

19 Board during the startup period ·that there's

20 going to be this defined time by which they1re

21 going to get things' correct and further_limits

22 it to 30 ftays or, or longei, if th~re's

'23" biologicaltrea:tment inv:oived ... And none of

2.4 those' condltions w.ere met. in this case 'b'y Sout'h

25 Coast or,·or SOCWA .. -'
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MR. ANDERSON: Okay. Thank you.

MR. 'WRIGHT: Okay, thanks. Thank you,

76

Jeremy. Ms. Chen, and then, Ms. Okamoto, and

then, I'm going to close the hearing.

MS. CHEN: I just want to address that, that

ex--the exemption, it only relates to POTWs, so
'-

what. you're dealing with are POTWs and there's

30 days startup for POTWa,'and then, if they

have biological treatment, itXs 90 days, so it

wouldn't apply to us 'anyway. Our argument is

that, you know, give~ the spirit and intent of

that exception and, and the way the MMPs work,

we ought to have some carve out.

MR. WRIGHT: Thank you. Ms. Okamoto,

anything?

MS. OKAMOTO: No.

MR. WRIGHT: Thank you. .AII right . The

hearing is closed. Discussion Mr. Thompson,

youTve had a chance to--

MR. THOMPSON: ['Interpos ing] montent.

MR. WRIGHT: Okay. [Laughs]. '?kay. And
.

Geo~g~, did you want' to add to where you were
, '

". .-- ",

g.o·ing. 'be:for.e? '
... '.

" ..

, MR. LOVELAND: ...Well, not much, but I am
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2 distuxbed by this. I understand,the, the lack

3 of discretion, 'and" and I appreciate what

4 Director Rober--or Executive Officer has, has

-._saJ_d_..a.QQ}.:tJ;..t_D:~. legislature I s intent not to let '
-.---.-~,._ .. --'--'~'---'-----'-'-----'-'---'----"'-- --_ .._._._.-._-----._-~-_._--_._-_ _..--..__ ,----_..__ _ _- --_._- .--. __ _-

6 the Regional' Boards get too wishy-w~shy with

7 this thing, but, but I do have a concern - -

8 and, and it's, it1s outside of what I think,

9 ultimately, the motion will have 'to be on this,

10 and; and, maybe it does need to,go to the State

11 Board, but the solution that we have now of

12 adding the'brine to the PO~W, which is producing

13 recycled water and raising that TDS seems like

14 th~ wrong way to do it. And yet, i~ we're-~if

15 we're discharging the combined effluent that

16 meets th~ requirements, which s~ems,we~ll kill a

17 couple of birds with'a rock, by, ,by ~llowing

18 that, and I'm not sure why we aren't think~ng of

19 that in the big picture, and there ,may be some

20 good reason, and at some poi~t, I'd like to--I'd,

21 like to have that discussion. 1, I---I..!..m,

22 frustrated by the fact that, our hahds are tied,

23' tied on tbis ~ithout lookin~ at a bigger picture

24 and .. ,w:hen 'Mr'. Ro.b,ertus,t I, ~.hou~h:tr made a very'

25 good argument".I, I, I d'iqagree with one part,
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2 .you,know, you'got to--if we monitored every

3 discharger at the point of discharge, and then,. '.

4 also monitored the comb·ined discharge., and if

5· the combined discharge deBsn' t exceed our, our

6 requirements, or violate our requirements, I

7 d~n't see why'we wouldn't give this thing

8 further ,discretion to work with the individual

9 dischargers within that combined outfall'to try

10 and accomplish a larger goal, and I think

11 therefs some work there that maybe needs to be

12 chewed on a little bit.

13 MR. WRIGHT: Yeah, and I, I guess there's,

14 there's a need to have some, some' discussion on

15 that. you know, you've got two different

16 philosophies operating you know, source control

17 and monitoring,'versus outfall control and

18 monitoring, and--but maybe we can· have that

19 discussion in a future board meeting, so

20 perhaps that--that's another agenda item, so

21

22

ChriS, anything?

CHRIS: No, I was just 'going t~ comment. I

23 feel frustrated, too. I think it's, it's

, -
25 issues'th'cit. are in front of US r ,but it is--it' 8

, Ubiqns: ReporU'!J.g -
2222 Martin Street Sui~e 212, Trvine. CA 92612

Phone: 949477N 4972 FAX 949-S53 N 1302



11 move forward and I think the little Hoover

14' and l~t staff and our executive officers, and
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MR. WRIGHT: Mr. Destache?

MR. DESTACHE: ye.ah. I also am a little bit

policy that, that we do want to4

1

6

7

9 although we have to deal with the policies that

3 ~t's kind of contrary 'tor to maybe some of the

2 not something I feel good. doing; I think it's,

8 frustrated with the--with where we sit today,
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10 we have in place, and we need to--we need to

12 Commission said it best when they said that we

16 that, that we should be dealing with policy. I
. '

17 thi~k this is one policy issue that we really

15 this is g~oba~ly ena regional board basis,

13 should be talking about policy and not permits r

18 n~ed to look at because we are not going to see

20 and this--these types of .facilities. They're

23 our policies are better suited for this type of

21 just going to increase,' and we got to-h-ave--we

22 have to .get to a point where we're,hetter, our,

19 a diminishing amount of these types of actions,

25 reality is, is·that,um that we are where~e

i4 faoility, arid'!, I.f~el ,fpr SOCWA y but ~he .
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are, with 'the .legislation today.. .. ' ...-.. .

80

, '

but If I do

3,

4

mean' t9·"-~~ke·'i t -'a:' 'point' t'o', to' ',PU'SQ this' r,uj-d, '...

an'd ~'o" Z"~~'i'ni ~~e~'~ \'i~ :'~'a~ ~~a~~f; ~her~ ~e 'go"
·!'1Jth.....th~~~_..f[f.s> u.~.9:.!.':':~_~_~ r eC?~.~EX._.~a~~!~~_~~~!._~_r:~ ..

6 recycling facilities, and they~-how they affect

7 'PTL and we may have to split off some of this

8 policy issue with on the recycling side.

9 MR. WRIGHT: - - but it sounds like it 1 s the

10 kind of discussion that, that: we ~ot only nee'd

11 t6 have at, at the board level, but also,

12 statewide, and so you know, I, can communicate

13 that up through the chairs confe~ence calls, but

.14 it's, it's probably something that we could put

15 on an agenda tor the statewide 'meeting of the of

16 the Members of the Board. I think we have a

17 meeting coming up in October, so IJI~ suggest

18 that as an agenda item, so. Eric?

1~ MR. DESTACflE: - - ashamed to, to lose~'not

20 only the 17,000 acre feet but the other

21 'ap~lications in the future that have-G~fficulty

22 with, with the MMP statute- th--that r that that

23 flexibility and discretion is an important

24 thing, and; and, and it, 'it is frustrating not

25 to be able tOT to use ,discretion, especially for
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2 someth~ng.that, that is in' this case, and If·I

'. '3

4

.l?-polo'gize; . but I' dop' t--.I do..Leel like we: donrt

ha~e tha~~iscretion in this case although.you

6

7

MR. WRIGHT: Eric; anything?

MR. ANDERSON: Yeah. You know I think w'e do

8 ha~e some room for here-~for interpretation

9 here. I'm not totally convinced that these

10 MMPs apply, and If I think it's, it's a shame

. 11 that we--we're going'to probably penalize some

12 a water district who's trying to do the right

13 thing here, and I·just think that you know, we

14 need to consider this before we take this action

15 today, so·.

16 MR. WRIGHT: David, anything?

17 MR. KING: I, I also feel like Mi. - - I

18 haven't'really had the issues--the, tne

19 application of the law to the fact set forth

20 clearly enougli to know, iDO,%" that, that I'm--my

21 discretion--that, that~-br that these~articular

22 violations are' absolutely s'ubject to' mandatory

23 minimums and looking to other indications in

24 this record here r such as the, the motion to

25 strike reflects an absence of the use of
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2 discretion about your use of resources and an

.' .3 abs.enQe of. di·sQret·ion .a~o.ut:', . tp.e· 'prosecut.ion--'
-.

. .

, '4 pro-~pros~cutorial discretion. I would say that

this was not'a wise use of Ms. Mo--Okamoto 1 s

6 time, Ms. Chen's time, or Ms. Hagan's time, to

7 have to deal with something like a motion to

8 strike. That being said, - ~ applaud the

9 criticism across. the Board here. If , if there

10 was a, a rational argument for 'not applying

11 mandatory minimum·penalties to certain

12. violati~ns, we see people come in and, and

13 prepare the numbers and show which violatio-ns

14 should not 'be sUbject to penalties, what--how

15 much the penalties should b~. When we're

16 talking about strict statutory application, we r

17 we don't have equitable consideration. We have

18 law to apply - - not in eguity. so, I, I--I'm

19 ndt 100% convinced that the case has been made

20 very strongly applying the law to the facts,

2~ and wouldn't be opposed to ,continuing this and·

22· seeing if either we could ·have this back on' the

23 .calendar later or 'if the parties could work out.

24 a~ appropriate resolution.

25 . MR. WRIGHT: Mr. Thompson?
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